
 

July 29, 2021 

Agencies Release Part 1 of “Surprise Billing” Rulesi 
 
The Consolidated Appropriations Act (CAA), 2021, features new restrictions on “surprise 
billing” for certain emergency services provided by out-of-network providers and/or at out-of-
network facilities, certain non-emergency services provided by out-of-network providers at 
participating facilities, and out-of-network air ambulance services.  These new requirements, 
which will apply to plan years beginning on or after January 1, 2022, will affect group health 
plans and participants, as well as health insurers and health care providers.   
 
Because of the breadth of the new requirements and the short timeline from enactment to 
implementation, the Departments of Health and Human Services, Labor, and Treasury (the 
“Agencies”) are providing implementing guidance in two sets of Interim Final Rules (IFR).  Part 
1 was issued recently,ii and is the subject of this article.  Part 2 is expected by October of this 
year. 
 
Significantly, the new rules do not require group health plans or health insurance issuers to 
provide coverage for emergency services, air ambulance services, or any other services.  Instead, 
they apply only to the extent that plans or issuers do cover these services.  However, plan 
sponsors and issuers should note that the rules include specific definitions of “emergency 
services” and other key terms that will determine when and how the rules apply even if the plan 
or issuer otherwise would define them differently. 
 
Overview 
 
Broadly speaking, the CAA’s “surprise billing” provisions are targeted at situations where group 
health plan participants and others with insurance end up with unexpected medical bills because 
they received care from an out-of-network provider in an emergency situation, for example.  
Because the provider’s bill exceeds the amount the plan or health insurance issuer is willing to 
pay for an out-of-network provider, the provider may “balance bill” the participant or insured for 
the difference.   
 
The CAA amended ERISA, the Internal Revenue Code, and Public Health Service Act (PHSA) 
to prevent “surprise billing” in certain circumstances in which it is most likely to occur.  
Generally speaking, the new rules address three separate (but related) issues: 
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1. What prior authorization and cost-sharing requirements the plan can impose on 
participants? 

2. The amount providers and facilities can recover from plans for their services? 
3. What, if any, responsibility the participant/patient have to pay the provider for amounts 

the plan doesn’t pay? 
 
But before getting too deep into what the new rules are, it is important to first understand when 
they do (and do not) apply. 
 
What Plans are Subject to the Surprise Billing Rules? 
 
In general, the Surprise Billing Rules apply to group health plans and to issuers of group health 
coverage. iii  This specifically includes grandfathered group health plans under the Affordable 
Care Act (ACA), which previously were not subject to the original ACA requirements relating to 
coverage for emergency services.iv   
 
However, some group health plans are not subject to the rules. 
 
For example, the IFR confirms that the surprise billing rules do not apply to health 
reimbursement arrangements (HRAs), or to plans providing only excepted benefits – e.g., 
standalone dental and vision-only plans. 
 
Perhaps more significantly, the surprise billing rules do not apply to “retiree-only plans.”  A 
retiree-only plan is a group health plan that covers less than 2 participants who are current 
employees.  Retiree-only plans are also exempt from the ACA’s group health plan mandates. 
 
When do Surprise Billing Rules Apply? 
 
In general, the surprise billing rules apply to any group health plan that provides or covers any 
benefits with respect to services in a hospital emergency department or in an independent 
freestanding emergency department.  As noted, the rules do not require group health plans to 
cover emergency services. 
 
Specifically, the rules will come into play if the emergency services are being provided in an out-
of-network facility, and/or by an out-of-network provider.  As discussed in more detail below, 
the new rules define “emergency services” in a way that may include services provided after the 
individual has been admitted to the hospital.  The term includes “post-stabilization” services as 
well, although the surprise billing protections may end at this point if certain requirements are 
satisfied. 
 
The surprise billing rules also come into play when a participant receives non-emergency 
services in a network facility from a nonparticipating provider.  However, if certain notice and 
consent requirements are satisfied the surprise billing protections generally will not apply in 
these circumstances.  The rules do not apply if a participant obtains non-emergency services at 
an out-of-network facility, regardless of whether the provider is in or out of network. 
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Finally, the surprise billing rules apply if a plan provides or covers any benefits for air 
ambulance services, and a participant uses a nonparticipating provider of air ambulance services.  
This is true even if the plan does not have any air ambulance service providers in its network. 
 
The rules do not apply in cases where a participant receives emergency or non-emergency 
services at a network facility from a network provider, or from a network air ambulance service 
provider.  In those cases, the agreement between the plan and provider or facility will govern the 
participant’s cost-sharing obligation as well as the total amount the provider or facility will be 
paid for the services provided. 
 
Emergency Services:  Plan Coverage and Cost-Sharing Requirements 
 
Pursuant to the new rules and the IFR, group health plans and issuers of group coverage that 
provide coverage for emergency services must do so regardless of whether they are provided by 
an in-network provider or facility.  Additionally, plans may not impose any prior authorization 
requirement for such services whether provided in- or out-of-network.     
 
If the plan has a provider network it may not impose any administrative requirement or limitation 
on coverage for emergency services received from nonparticipating providers or nonparticipating 
emergency facilities that is more restrictive than the requirements or limitations that apply to 
emergency services received from participating providers or facilities. 
 
Emergency Services:  Key Definitions 
 
The IFR defines emergency services to include: 
 

(1) An appropriate medical screening examination that is within the capability of the 
emergency department of a hospital or of an independent freestanding emergency 
department, including ancillary services routinely available to the emergency department, 
to evaluate whether an emergency medical condition (including mental health 
conditions and substance use disorders) exists; and 

(2) Such further medical examination and treatment as may be required to stabilize the 
individual (even if such examination and treatment does not occur in the hospital’s 
emergency department) within the capabilities of the staff and facilities available at the 
hospital or the independent freestanding emergency department. 

 
Services that are provided as part of outpatient observation or an inpatient or outpatient stay with 
respect to the visit in which the other emergency services are furnished are also considered 
emergency services.  That means these post-stabilization services are subject to the surprise 
billing rules as well unless certain specific conditions are satisfied.v 
 
Whether something is or is not an emergency medical condition is to be determined using a 
prudent layperson standard based on presenting symptoms, and not by the ultimate medical 
diagnosis or on the basis of diagnosis codes.  Additionally, plans may not restrict coverage of 
emergency services by imposing a time limit between the onset of symptoms and the 
participant’s arrival at the emergency department, or because the patient did not experience a 
sudden onset of the condition 
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To understand the impact of these rules on group health plans and issuers, there are several 
important points to emphasize here. 
 

 Even if the patient has been moved out of the hospital’s emergency department and 
admitted to the hospital, the pre-stabilization services provided outside of the emergency 
department will still be subject to the surprise billing rules. 

 An “independent freestanding emergency department” is any health care facility that is 
not part of a hospital but is licensed by a state to provide emergency services.  This 
includes urgent care centers that are licensed to provide emergency services in the state in 
which they are operating.  Because not all states currently license urgent care centers to 
provide emergency services, participants in the same group health plan that obtain the 
same services under the same circumstances from out-of-network urgent care centers in 
different states may end up with significantly different financial responsibilities.  Plans 
and issuers will have to distinguish between states that do and do not license urgent care 
centers for emergency services in order to properly apply the surprise billing rules. 

 A group health plan or issuer will not have any discretion to determine whether the 
surprise billing rules apply to post-stabilization services in a given case.  Instead, that 
determination will largely depend on the provider’s medical judgment, whether a network 
provider or facility is “within a reasonable travel distance,” the participant’s ability and 
willingness to consent to be moved, and even state law.    

 
Emergency Services:  How is the Participant’s Cost-Sharing Determined? 
 
If a participant receives emergency services from a nonparticipating provider or facility, the plan 
must impose at least as favorable cost-sharing requirements on the participant as would have 
been applied if they had used a network provider or facility.  Also, any cost sharing the 
participant is required to pay must be applied towards the plan’s in-network deductible and out-
of-pocket maximums. 
 
To the extent the plan’s cost-sharing is based on the amount a network provider or facility would 
charge it (e.g., coinsurance), the cost-sharing amount will generally be calculated as if the total 
amount that would have been charged for the services by a participating emergency facility were 
equal to the “recognized amount” for such services.  The “recognized amount” is: 
 

1. An amount determined by an applicable State All-Payer Model Agreement; 
2. If there is no applicable State All-Payer Model Agreement, an amount determined by a 

specified state law; or 
3. If no applicable State All-Payer Model Agreement or specified state law, the 

recognized amount is the lesser of the amount billed by the provider or facility and the 
Qualifying Payment Amount (QPA). 

 
An All-Payer Model Agreement is an agreement between CMS and a state pursuant to section 
1115A of the Social Security Act.  Only a handful of states (including Maryland and Vermont) 
have All-Payer Model Agreements, so these are not likely to play a significant role in setting 
the “recognized amount” for specific situations under these rules for the time being.  However, in 
situations where there is an All-Payer Model Agreement, it is important to know that such 
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Agreement will be used to set the “recognized amount” only if it applies: (1) to the coverage 
involved; (2) to the nonparticipating provider or nonparticipating emergency facility involved; 
and (3) to the item or service involved. 
 
A specified state law means a state law that provides a method for determining the total amount 
payable under a group health plan to the extent the state law applies.  At least 33 states and the 
District of Columbia have implemented some form of balance billing protections for consumers.  
Some of these protections include requirements for how much group health insurance issuers 
must pay out-of-network providers and facilities for certain services in certain circumstances.   
 
In order for a state’s law to be a specified state law under these rules, the law must apply to: (1) 
the plan involved, which includes situations where a self-insured plan has taken advantage of a 
state’s offer to opt into its requirements; (2) the nonparticipating provider or nonparticipating 
emergency facility involved; and (3) the item or service involved.  All three criteria must be 
satisfied in order for the state law to be used to determine the “recognized amount.” 
 
Note that, if a self-insured group health plan opts into a state law it must do so for all items and 
services to which the state law applies.  Additionally, the plan must prominently display in its 
plan materials regarding coverage of out-of-network services a statement that it has opted in to a 
specified state law, identify the relevant state(s), and include a general description of the items 
and services provided by nonparticipating facilities and providers that are covered by the 
specified state law. 
 
In situations where there is no All-Payer Model agreement or specified state law that is 
applicable, the plan will have to set the QPA in order to determine the recognized amount.  
However, the IFR establishes a process for out-of-network providers and facilities to challenge a 
plan’s QPA. 
 
According to the IFR, the QPA is the median of the contracted rates recognized by the plan or 
issuer on January 31, 2019, for the same or similar item or service that is provided by a provider 
in the same or similar specialty and provided in a geographic region in which the item or service 
is furnished, increased annually for inflation. 
 
The median contracted rate is determined with respect to all group health plans of the plan 
sponsor or all group or individual health insurance coverage offered by the issuer that are offered 
in the same insurance market. 
 
If there is insufficient information to calculate a median contracted rate for an item or service, 
alternative methodologies – such as an independent third-party database – can be used to 
determine the QPA.  But these alternative methodologies are meant to be used only in limited 
circumstances. 
 
In cases where the QPA is used to determine the recognized amount, the following disclosures 
are required with each initial payment or notice of denial of payment: 
 

 The QPA for each item or service involved; 
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 A statement certifying that the plan determined (1) the QPA applies for purposes of the 
recognized amount; and (2) each QPA was determined in accordance with the IFR; and 

 A statement that the provider or facility can initiate a 30-day open negotiation period for 
purposes of determining the total payment amount, and that the provider or facility can 
initiate the IDR process within 4 days after the end of the open negotiation period, if 
necessary. 

 
The plan or issuer also must provide certain additional information about the QPA upon request 
by the provider or facility. 
 
Emergency Services:  Plan Responsibilities to Out-of-Network Providers and Facilities 
 
When the out-of-network provider or facility bills the plan or issuer for the relevant services, the 
plan or issuer will have 30 calendar days to either make an initial payment or provide a notice of 
denial of payment.  This 30-calendar day period does not begin to run until the plan receives all 
the information it needs to decide the claim.   
 
Ultimately, the plan or issuer’s responsibility will be to pay the provider the “out-of-network 
rate” less the participant’s cost-sharing obligations.  The “out-of-network rate” and the 
“recognized amount” theoretically could be the same amount, but they do not have to be.  
Remember, the “recognized amount” is used to determine the participant’s cost-sharing 
obligation; the “out-of-network rate” determines how much the plan will pay the provider.vi   
 
In general, the “out-of-network rate” for this purpose is the rate negotiated by and between the 
plan and provider or facility, or, if they can’t agree, the amount determined by an independent 
dispute resolution process (IDR) specified in the statute.  The IDR process will be addressed in a 
separate rulemaking expected to be issued in the Fall.  However, similar to the “recognized 
amount” rules discussed above, this process will be used to determine the “out-of-network 
rate” only if there is no applicable All Payer Model Agreement or “applicable state law.”  
 
The plan’s initial payment to the provider or facility should be an amount the plan reasonably 
intends to be payment in full based on all the facts and circumstances and as required by the 
plan’s terms, prior to any open negotiations or initiation of the IDR process.  The IFR does not 
establish a minimum payment amount, but the agencies indicated they may do so in future 
rulemaking if they find evidence of plans and issuers taking advantage of this flexibility to 
systematically under-pay providers and facilities. 
 
Non-emergency Services:  Notice and Consent Requirements 
 
The surprise billing protections also come into play when a participant receives non-emergency 
services in a network facility from a nonparticipating provider.  However, if certain notice and 
consent requirements are satisfied the surprise billing protections generally will not apply in 
these circumstances.   
 
Briefly, the notice requirements are satisfied if the nonparticipating provider gives written notice 
to the participant stating that the provider is a nonparticipating provider with respect to the 
individual’s plan, and providing a good faith estimate of the amount the provider may charge the 
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participant for the items and services involved, along with additional required information.  The 
written notice must be provided: 
 

 At least 72 hours before the individual is furnished the items or services, if the 
appointment was scheduled more than 72 hours before the date of service; or 

 On the date of the appointment, if the appointment was scheduled within 72 hours before 
the date of service. 

 
In the latter case, the notice still must be provided at least 3 hours before furnishing the items or 
services. 
 
Once proper and timely notice has been given, the participant must voluntarily waive the balance 
billing protections.  Among other things, the consent must state the participant has been given 
the required notice and informed that she might be balance billed and be subject to out-of-
network cost-sharing, etc.  It also must include the time and date the participant received the 
notice, as well as the time and date the participant signed the consent.  
 
If the nonparticipating provider does not satisfy the notice and consent requirements, then the 
surprise billing rules will apply.  That means the same requirements relating to cost-sharing and 
initial payments for emergency services will govern how much the provider is paid.  
Additionally, the plan will have to count any participant cost-sharing against the plan’s in-
network deductible and out-of-pocket maximums.  Also, the provider will not be permitted to 
balance bill the participant. 
 
Even if the notice and consent requirements are satisfied, the surprise billing rules will still apply 
with respect to certain ancillary services.  These include items and services related to emergency 
medicine, anesthesiology, pathology, radiology, and neonatology, whether provided by a 
physician or non-physician practitioner.  Ancillary services also include services provided by 
assistant surgeons, hospitalists, and intensivists; and diagnostic services, such as radiology and 
lab services.   
 
Additionally, the notice and consent exception will not be available for items and services 
furnished as a result of unforeseen, urgent medical needs that arise at the time a nonparticipating 
provider is furnishing an item or service for which the notice and consent criteria have been 
satisfied.  An example would be a participant who has properly waived balance billing 
protections for knee surgery by a nonparticipating provider.  If urgent medical needs arise during 
the knee surgery, the surprise billing protections would still apply with respect to those 
unforeseen, urgent medical needs. 
 
The IFR puts the burden on providers and facilities to notify plans and issuers when the 
applicable notice and consent criteria have been satisfied.  They also must provide signed copies 
of any signed notice and consent documents to the plan or issuer.  Plans and issuers may rely on 
the provider’s or facility’s representation unless and until it knows or reasonably should know 
otherwise.   
 
If a plan or issuer does not receive notice from the provider or facility, then it must assume that 
the Surprise Billing rules apply. 
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Air Ambulance Services 
 
As noted, the surprise billing rules also will apply if a plan provides or covers any benefits for air 
ambulance services, and a participant uses a nonparticipating provider of air ambulance services.  
This is true even if the plan does not have any air ambulance service providers in its network.  
The IFR defines air ambulance service to mean medical transport by a rotary wing air ambulance 
or fixed wing air ambulance. 
 
The surprise billing rules for air ambulance services are generally similar to those for emergency 
services, but there are some differences.  For example, in the case of out-of-network air 
ambulance services the participant cost-sharing amount is calculated simply as the lesser of the 
QPA or the billed amount for the services.  Unlike the cost-sharing requirements for emergency 
services, the statute does not reference All-Payer Model Agreements or a “specified state law” 
with respect to cost-sharing requirements for air ambulance services, and the IFR follows this 
distinction. 
 
By comparison, the same definition of “out-of-network rate” for purposes of determining the 
plan’s obligation to the provider or facility applies to both emergency services and air ambulance 
services.  However, the preamble to the IFR notes that the Airline Deregulation Act of 1978 
broadly preempts state laws that relate to air ambulance providers.  Based on that, the preamble 
states that the Agencies are “unaware of any instances in which an All-Payer Model Agreement 
or a specified state law might apply” in the context of air ambulance services.  Thus, as a 
practical matter, the out-of-network rate for air ambulance services will be the amount the plan 
and provider agree upon or the amount determined by the IDR process. 
 
Can the Provider “Balance Bill” the Participant/Patient? 
 
The end-goal of these reforms is to prevent the provider in these situations from trying to hold 
the participant financially responsible for any difference between the provider’s bill and the 
amount the plan pays – i.e., the “balance billing” amount.  When the new rules apply, they will 
prohibit out-of-network facilities and providers from balance billing, or otherwise holding the 
group health plan participant responsible, for any amount more than the cost-sharing amounts the 
plan is permitted to impose in these circumstances under these requirements. 
 
 
 
 
 
 
                                                 

i This advisory is not intended to convey legal advice.  It is circulated to our clients and others as a 
convenience and is not intended to reflect or create an attorney‐client relationship as to its subject matter. 

 
ii The Interim Final Regulations appeared in the July 13, 2021 edition of the Federal Register (86 FR 

36872). 
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iii The new surprise billing rules apply to group health plans, health insurance issuers offering group or 

individual health insurance coverage, and carriers in the Federal Employees Health Benefits Program (FEHBP).  
This article will focus on how the new requirements apply to group health plans.  

iv The CAA also makes ACA provisions relating to direct access to OB/GYN services and designating a 
pediatrician or OB/GYN as a primary care provider applicable to grandfathered plans as well.  The original ACA 
requirements relating to coverage for emergency services, direct access to OB/GYN services, and designating a 
pediatrician or OB/GYN as a primary care provider did not apply to grandfathered plans. 

 
v Briefly, the conditions are:  (1) the attending emergency physician or treating provider determines the 

participant is able to travel using nonmedical transportation or nonemergency medical transportation to an available 
participating provider or facility located within a reasonable travel distance; (2) the provider satisfies certain specific 
notice and consent criteria; (3) the individual (or the individual’s authorized representative) is in a condition to 
receive the notice and to provide informed consent, as determined by the provider using “appropriate medical 
judgment,” and provides voluntary consent; and (4) the provider or facility must satisfy any additional requirements 
or prohibitions that may be imposed under applicable state law. 

vi Note that, in cases where the out-of-pocket rate exceeds the recognized amount, the rules might require a 
plan or issuer to make a payment to a provider even if the participant has not satisfied his or her deductible.  For 
example, assume a group health plan participant subject to a $1,500 annual deductible that has not accrued any costs 
towards the deductible as of the date he or she receives emergency services at an out-of-network facility.  If the plan 
determines the recognized amount is $1,000, the participant’s cost-sharing obligation will be $1,000 because that is 
less than the outstanding deductible.  However, if the out-of-network rate is subsequently determined to be $1,500, 
the plan will have to pay the facility $500 – i.e., the difference between the out-of-network rate and the participant’s 
cost-sharing requirement – even though the participant’s deductible has not been met. 


